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Abstract

Shelters are the most common form of assistance available to trafficked persons
in Malaysia and other countries. They may offer a safe and protected environment
in which they can begin their recovery and access services such as legal, medical,
or psychosocial aid. However, the rules imposed in the shelters and the overall
victim protection mechanisms in Malaysia have been heavily criticised for
violating human rights principles. This is because ‘rescued’ victims are forcibly
detained in shelters until they are repatriated, which may take months or even
a year. This article considers the conditions of victims’ detention from a socio-
legal perspective. Drawing upon interviews with 29 trafficked women and 12
professionals from a shelter in Kuala Lumpur, it explores the women’s living
conditions and access to legal support and mental and physical healthcare within
the facility. The article concludes that routine detention of trafficked persons in
shelters violates fundamental principles of international law and is therefore to
be considered unlawful.
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Introduction

Shelter homes are the most common form of assistance available to trafficked
persons in Malaysia and many other countries. In theory, shelter homes may offer a
safe and protected environment in which they can begin their recovery and access
arange of services such as legal, medical, and psychosocial aid in a single location.
Howevert, the rules imposed in the shelter homes, and the broader mechanisms
of victim protection in Malaysia, have been heavily criticised by the United
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Nations and other entities for violating survivors’ human rights.' This is because
‘rescued’ victims are detained in government or NGO-run shelters until they are
repatriated, which may take several months or even a year. Shelter detention is a
common practice in Malaysia and refers to a situation where victims are unable
to leave the shelter home if and when they choose to. This is stipulated in section
51 of the Aunti-Trafficking and Anti-Snuggling of Migrants Act 2007 (ATIPSOM) on
the mandatory requirement for (suspected) victims of trafficking to be held in
shelter homes. Trafficked persons are not allowed to refuse this provision and, in
some occasions, authorities assert that the victims have agreed to the restriction
of their freedom of movement.” In cases of migrant victims, their detention
is often explained as due to their legal status in the country and therefore, they
should not be allowed to leave the shelter compound.” It is also common practice
to handcuff women and make them wear uniforms.* Such practices are degrading
and humiliating. The dualistic approach taken by the state towards trafficked
persons as ‘victims to be saved’ but also as individuals that require detention and
restraint has only reinforced stigma, racism, xenophobia, and victim blaming,’

Therefore, in this article, I consider the international legal aspects of victim
detention in shelter homes from a socio-legal perspective and the reality of the
term ‘protection’, which is used to conceal the detention of trafficked women
in shelters. I also focus on the suitability of the shelter home as a temporary
place of refuge pending victims’ repatriation to their home country. I conclude
that routine detention of trafficked persons in shelters violates a number of
fundamental principles of international law and is therefore to be considered
unlawful and terminated.
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The Victim Protection Framework

In Malaysia, men, women, and children who have been ‘tescued’ from their
traffickers are detained in shelter homes, forced to undergo judicial processing,
and expected to adhere to all rules and regulations before they are repatriated.
These shelter homes are administered by the Ministry of Women, Family, and
Community Development (Ministry of Women) and all officers working in
the shelter homes are gazetted as Protection Officers which gives them the
authority to protect and guard the victims. At present, there are ten shelters for
trafficked persons in Malaysia: seven for women, two for children, and one for
men.® Trafficked petsons are given an initial 21-day interim protection order (for
suspected victims; IPO) and a subsequent 90-day protection order (for certified
victims; PO) from the courts. The period of detention may be extended by
the courts to facilitate the prosecution’s case against the traffickers, since the
prosecutors mainly rely on the cooperation and testimony of trafficked persons.”
Figure 1 illustrates the standard processing of trafficked persons in Malaysia
during the post-trafficking phase.

N
* Rescue/arrest

o |dentification of suspected victims

e Interview/interrogation )

o Interim Protection Order (21 days): trafficked persons are placedina
shelter

e Investigation: Enforcement Officers; Protection Officers

Judicial . . . L
protection [ Protection Order (three months): Confirmed victims
* Witnesses in court J
N
 Expiration/revocation of Protection Order
Repatriation * Repatriation )

Figure 1: Flow chart of how trafficked persons are processed in Malaysia.

The Ministry as well as several NGOs are given the authority to operate shelter
homes for survivors of trafficking. However, most are placed in government-
run shelters for the purpose of secutity and to ensure they do not ‘abscond’
since they are potential witnesses for the prosecution. Escaping from the shelter

6

The Star, ‘Eradicating Human Trafficking, Smuggling Activities’, The Star, 2 August
2021, https:/ /www.thestar.com.my/news/nation/2021/08/02/eradicating-human-
trafficking-smuggling-activities.

7 US Department of State, Trafficking in Persons Report 2016 - Malaysia, Washington DC,
2016.
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results in an increased term of detention equal to the petiod of escape.® The law
also criminalises the act of assisting trafficked persons to escape from shelters.’

The act of ‘rescuing’ and detaining women in shelter homes is thought to be the
‘ideal”’ mode of protecting them. For example, a newspaper report considered
‘shelter homes a temporary haven for sex-trafficking victims’."” In reality, these
‘shelter homes’ resemble carceral institutions which restrict women’s mobility and
communication and impose punitive rules and regulations." They are armed with
high levels of security, including barbed wire fences and security guards, which
are intended to prevent women from escaping rather than to protect them from
harm.'? This cleatly demonstrates the victim protection framework is carceral
and paternalistic.

Gallagher as well as Lee' describe these shelter homes as tesembling immigtration
detention centres and not complying with the ‘Recommended Principles
and Guidelines on Human Rights and Human Trafficking’ (the Guidelines)."
Guideline 1(0) states that all anti-trafficking measures should protect trafficked
persons’ freedom of movement and should not infringe upon their rights.
Guideline 6 posits that shelter provisions should not be made contingent on
the willingness of the victims to give evidence in criminal proceedings and that
victims should not be held in immigration detention centres, other detention
facilities, or vagrant houses.

However, the Malaysian government denies that trafficked persons are subject to
detention and instead assert that they have agreed to restrictions on their freedom
of movement.'® In addition, state authorities often claim that the detention of

§ 8.55(b) ATIPSOM.
9 856 ATIPSOM.

J Edward, ‘Shelter Homes a Temporary Haven for Sex-trafficking Victims’, Malaymail,
18 April 2016, https://www.malaymail.com/news/malaysia/2016/04/18/sheltet-
homes-a-temporary-haven-for-sex-trafficking-victims /1102061.

" Gallagher and Pearson, 2010.

12 United Nations Human Rights Council, Repor? of the Special Rapporitenr on Trafficking in
Persons, Especially Women and Children, Maria Grazia Giammarinaro: Mission to Malaysia,
A/HRC/29/38/Add.1, 1 June 2015; US Department of State, Trafficking in Persons
Report 2012 - Malaysia, Washington DC, 2012.

M Lee, ‘Gendered Discipline and Protective Custody of Trafficking Victims in Asia’,
Punishment and Society, vol. 16, issue 2, 2014, pp. 206222, https://doi.org/10.1177/
1462474513517019.

Office of the High Commissioner for Human Rights, Recommended Principles and
Guiidelines on Human Rights and Human Trafficking, United Nations, 2003, https://www.
ohchr.org/sites/default/files/Documents/Publications / Traffickingen.pdf.
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victims is necessary to secure their presence and cooperation in the criminal
prosecution of their traffickers.'® This shows how shelter homes are forced upon
trafficked women and made contingent upon women testifying in court, which
contravenes Guideline 6.

Shelter Rules

Shelter homes have strict regulations on issues such as admission procedures,
staff conduct, termination of accommodation, handling of complaints, and
administrative procedures. While these are necessary, the manner in which victims
are processed is akin to how convicts are processed and detained in prison. In
Malaysia, sheltered women must undergo multiple interviews or interrogations
with government officials and are forced to wear uniforms, held under strict
surveillance, prohibited from communicating with anyone outside the shelter, and
deprived of medical, legal, translation, and psychological services."” As a result,
women feel victimised and stressed in the shelter homes.

Non-governmental organisations, such as The Human Rights Commission
of Malaysia (SUHAKAM) and Tenaganita, have criticised the human rights
violations and repressive treatment which migrants and trafficked persons
experience in these settings. They have raised concerns about overcrowding,
poor living conditions, restriction of movement, and physical and verbal abuse

8 and have

towards migrants detained in shelter homes and migrant depots,
pressured the government to reform the shelter home system. SUHAKAM also
urged the government to address the restricted rights of trafficked persons with
the aid of civil society groups, diplomatic missions, and relevant stakeholders."
In response, the government has appointed a few local NGOs (Suka Society,
Good Shepherd, Persatuan Salimah, and Tenaganita) to conduct various sports
activities, counselling, and religious programmes in the shelters.”” However, they

are not allowed to offer legal advice to trafficked persons or change the shelter

© Ibid, p. 74.

7 Lee.

18 See: Suhakam, http://www.suhakam.org.my; No author, TENAGANITA: The Truth
About Migrants in Malaysia’, Women’s Aid Organisation, 9 May 2012, https://wao.
org.my/tenaganita-the-truth-about-migrants-in-malaysia.

A Yunus, ‘Suhakam: Significant improvement needed after Malaysia sinks to lowest
ever ranking in human trafficking report’, The Star, 22 June 2014, https:/ /www.thestar.
com.my/news/nation/2014/06/22/suhakam-anti-trafficking-report.

20

No author, ‘Protecting Trafficked Survivors’, SUKA Society, 2015, retrieved 7 October
2015, http:/ /www.sukasociety.org/protecting-trafficked-survivors; US Department
of State, Trafficking in Persons Report 2021 - Malaysia, Washington DC, 2021.
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rules.” Even foreign embassies who ate expected to coordinate with shelters on
their nationals’ care and welfare do not play a significant role in ensuring that
women’s rights are protected while in state custody.” Embassy officials ate also
required to obtain consent from the Director General of Women’s Development
(DQG) if they wish to visit their nationals in the shelters.”? Thus, in most cases,
embassies do not interfere with the shelters’ affairs or the police in order to
preserve diplomatic relations.

To improve victim protection policies, the Malaysian government introduced new
provisions to ATIPSOM in 2015, allowing trafficked persons to work (section
51A (1) (b)) or move freely (section 51A (1) (a)) after they have been rescued.
These allow trafficked persons to work and reside outside the shelter homes.
However, they are required to undergo a stringent risk assessment process,
which involves security and medical examinations, and approval by the Council
of Anti-Trafficking in Persons and Migrant Smuggling (MAPO).?* Bureaucratic
delays (including a lack of counsellors able to complete required mental health
evaluations), risk-averse and paternalistic attitudes towards victims, as well as a lack
of victim interest in available work opportunities due to low wages, have resulted
in a very low number of trafficked persons being granted the right to work.”

Although shelter home detention is commonly justified with the need to protect
victims, it is not a universal practice. In many countties, trafficked persons’ right to
freedom of movement is respected,® and the provision of support and protection
is based on genuinely informed consent. This is not the case in Malaysia where
shelter detention is one of the most problematic practices.

Methodology

This paper is based on interviews with 29 trafficked migrant women held in Shelter
Home 5, Kuala Lumpur. I conducted the interviews between 15 April and 15 May
2016. The questions touched on their experiences of living in the shelter and the
administrative process which placed them in there. I also interviewed 12 shelter

2 US Department of State, Trafficking in Persons Report 2017 - Malaysia, Washington DC,
2017.

% US Department of State, Trafficking in Persons Report 2014 - Malaysia, Washington DC,
2014.

B bid.
% $51A(2), ATIPSOM.
#  US Department of State, 2017.

% Shelters are open and victims are free to come and go as they please. See: Gallagher

and Pearson, 2010.
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professionals to gain a clearer understanding of their perception of trafficked
women, policing, and protection processes. All the 29 trafficked women and the
12 professionals agreed to be interviewed voluntarily and signed a consent form.

Ethics approval was obtained from Victoria University of Wellington, New
Zealand, prior to the interviews. I also obtained a written and verbal permission
from the Deputy Director General (Deputy DG) of the Ministry of Women
to access Shelter Home 5 and conduct interviews with trafficked women and
shelter wardens. The process of attaining access was incredibly difficult given
the levels of bureaucracy involved. However, permission was granted after the
Deputy DG was convinced that the outcomes of the research would not be
reported to the media and the research would be conducted based on the ‘do
no harm’ principle, as contained in the “Ten Guiding Principles of Ethical and
Safe Conduct of interviews’ advocated by the World Health Organization (the
Guiding Principles). These Principles were also used as a guide in drafting the
questions for the interviews, among them: to not make promises that cannot be
fulfilled; to adequately select and prepare interpreters and co-workers; to ensure
anonymity and confidentiality; to obtain informed consent; to listen to and
respect each woman’s assessment of her situation and risks to her safety; to not
re-traumatise a woman; to be prepatred for emergency intervention;” and to use

the information obtained wisely.®

The trafficked women are referred to by pseudonyms, using names of their
choice. They originated from Vietnam (12), Thailand (5), Indonesia (8), Laos (1),
Myanmar (1), Bangladesh (1), and Nigeria (1). Their ages ranged from 18 to 44,
and all were ‘rescued’ by police and immigration officials from massage parlours,
brothels, entertainment centres, and private dwellings throughout Peninsular
Malaysia. I interviewed twelve participants in Malay, Indonesian, or English
because they could converse in those languages, while the remaining 17, who
spoke either Thai or Vietnamese, were interviewed with the help of interpreters.
Interpreters were carefully selected to ensure that they could interpret idioms,
nuances, and metaphors during the interviews. All three interpreters were women
of dual nationality—Vietnamese/Malaysian ot Thai/Malaysian—and each had
experience interpreting Vietnamese or Thai to English and Malay and vice versa

in court proceedings. I found them through government agencies and NGOs
that assist trafficked persons.

In addition to the interviews, I spent 25 days in the shelter home to observe the
situation and learn about women’s experiences. During this time, I took notes

* This means for the interviewer to be prepared to respond if a woman says she is in
imminent danger.

#  C Zimmerman and C Watts, WHO Ethical and Safety Reco dations for Interviewing
Trafficked Women, World Health Organization, Geneva, 2003, p. 4.
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of women’s activities, daily routines, and interactions with one another and
the shelter staff. Among the things I recorded were the daily chores: cleaning,
sweeping, mopping, drying clothes, serving food, and watering plants. I also
observed the way the shelter home staff communicated with the women and
how they responded to women’s questions. I noted the regular visits made by the
police and officers from the Ministry. I also noted whatever I did in the shelter
such as having casual conversations with the women or staff, and any incidents
that occurred. In addition, I managed to take pictures of the shelter’s exterior,
including the signboard attached to the gate. I was not allowed to take any pictures
of the interior for security and confidentiality purposes.

The observation gave me a general idea of how women lived and were treated
in the shelter. Participant observation has been used in a variety of disciplines
as a tool for collecting data about people, processes, and cultures in qualitative
research.” Through participant observation, researchers learn about the
activities of the people under study in the natural setting through observing and
participating in those activities.™ In this way, I was able to learn about women’s
day-to-day routines and understand the rules and regulations of the shelter as
well as how women responded to them.

Findings

Safe Haven or Prison?

Shelter Home 5 began life as a spacious residential house; it is a decent-looking
building in the heart of Kuala Lumpur, set back from the street and partially
hidden. The house contains three bedrooms which were converted into
dormitories, two bathrooms, two toilets, and a yard. There is a big lounge space
where women always congregate and take short naps. There is no kitchen and
only a covered dining area which is situated outside the house but within the yard.

¥ B B Kawulich, ‘Participant Observation as a Data Collection Method’, Forum: Qualitative
Social Research, vol. 6, no. 2, 2005, https://doi.org/10.17169/£qs-6.2.466.

O Thid.
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Image 1: The front entrance to the shelter home.

Despite looking like a typical residential home, there ate signs that Shelter Home
5 is a more carceral environment. All doors, grilles, and gates to the shelter were
locked, and barbed wire was placed along the perimeters of the grounds, giving
Shelter Home 5 a prison-like appearance (Images 2-3).

Image 2: The barbed wire surrounding the perimeter of the shelter.
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— '
INSTRUCTIONS TO VISITORS
1. Visitors mus

tor t submit an application to Visit in writj i i
of visitors Name, identity Number or Passport ::(i":\g\?t\;:ﬂl;mh b
AT LEAST 3 WORKING DAYS BEFORE THE VISIT,
2. On the day of your Visit, visitors wil| e
{ 5 eed to REGISTE
OBTAIN THE VISITOR PASS atthe Security Checkpoint, D
3. Visitors will need to DECLARE AND SURRENDER ALL
> CONTRA-
BAND ITEMS (knives, matches, lighters and sharp objects) and
also all electronic devices (cameras, cellular phones, video
recording, computers) and goods unrelated to the visit.
4.

NEAT AND PROPER ATTIRE is required to enter our premises.
5.

Visitors MUST PRESENT VISITOR’S PASS during hisher Visit at
the Shelter Home.

6.

SMOKING IS PROHIBITED in our premises.
7.

DO NOT BRING/GIVE ANY GOODS from outside without
permission from the Shelter's management.

8. Visitors ARE NOT ALLOWED TO INTERACT with inmates without
permission from Shelter's management.

9. Visitors are required to LEAVE THE AREA IMMEDIATELY after the
visit.

i instructions MAY
O COMPLY with any of these ins M
o E’eg-llj’lﬁﬁlh.lr THE IMMEDIATE WITHDRAWAL of the permission
previously granted and visitors maybe blacklisted.

Order By:
Director General
Department of Women Development

Image 4: The signboard containing instructions to visitors.
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A sign attached to the main gate provides instructions to visitors. These
instructions include that visitors should declare and surrender all ‘contraband’
items, including cameras, phones, and other electronic devices. Visitors are
reminded to wear ‘neat and proper’ attire, and that they must not give ‘goods
from outside’ to the residents without prior permission. The final rule notes
that “failure to comply ... may result in immediate withdrawal of the permission
previously granted [to visit] and visitors maybe [si] blacklisted’. As this final
warning suggests, visitors could not arrive without prior authorisation. To receive
authorisation, they must file an application with the DG of the Department
of Women Development at least three working days prior to the planned visit.
Police and protection officers, embassy officials, or pre-approved researchers
were excepted. Due to the tedious process of obtaining approval, and given that
most of the family members reside abroad, women do not receive any visitors
other than law enforcement and protection officers. Security personnel were
placed in a security house adjacent to the main gate, which could only be opened
for official purposes. When asked about the reason for such measures, Shelter
Home Officer Aida said it was for security purposes and to restrict the access of
outsiders, particulatly the traffickers.”® However, the main reason for the tight
security seemed to be to prevent women from escaping rather than to protect
them from harm.”? According to Shelter Home Officer Aznida:

The police will not bear any responsibilities once they [trafficked women] are
given the Protection Order. Therefore, the women will be under onr control
and we have to ensure that they do not abscond.

When asked to clarify about what she meant by absconding, she said:

Some of the women do not want to be rescued but are forcedly rescued and
Joreed to live in shelters. For example, the enforcement officers will raid a spa
and arrest everyone in there. This is the standard practice in Malaysia. The
police may have a good case against their perpetrators, but because they felt
that they do not need to be rescued and placed in shelter, they would prefer to
20 off or abscond. It a loss for the prosecution and also would endanger the
security of the shelter.

Which may not be very likely, given what the women had told me about their traffickers.
See: H Hamid, ‘Sex Traffickers: Friend or foe?’, Anti-Trafficking Review, issue 18, 2022,
pp. 87-102, https://doi.org/10.14197 /atr.201222186.

2 United Nations Human Rights Council; US Department of State, 2012, 2014.
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Shelter wardens often treated the women like small children, yelling at them and
speaking to them in a demeaning and distrespectful way.” They did not entettain
women’s requests for medicine, phone calls, or updates on their cases. There were
also times when women’s complaints of being sick were ignored.

The shelter officers acknowledged that while some of the women were victims
of trafficking, there are also some who were not ‘genuine victims.* In both
instances, the language used to refer to the women was disparaging. Terms such as
‘inmates’ and ‘contraband’ as well as ‘abscond’ or ‘escape’ were commonly used in
the facility, both in official documents (see Image 4) and by officers. Remarks by
NGO officer Cecil and Shelter Home Officer Aznida suggested that occupants on
the premises were seen as offenders and that the shelter home actually resembled
a prison. This reflects the dual identity women occupy as victims and offenders.
Furthermore, women have to undergo certain procedures upon admission into
the shelter which resemble the admission into a prison. According to Yolo:

When 1 first arrived [at] the shelter, I had to take off all my clothes and there
was a lady who came into the toilet. There were a few of us and they checked
us one by one. We were then given uniforms to wear and a number. They call
us by our numbers and not our names. 1 was given a black t-shirt and black
pants to wear when 1 first entered the shelter. However, I was asked to change
the colour of my t-shirt to green after 21 days.

Yolos statement shows that women were stripped naked and searched by the
shelter home security officers upon admission. Such practices instil fear in the
women and establish control over and subjugate them. Hutchison who conducted
interviews with women in prison in Canada found that strip-searching is a form
of sexual assault and harmful.** Women were unable to say no to being strip-
searched due to power imbalances and fear of serious consequences. The very
fact that strip searches are conducted on trafficked persons demonstrates state

¥ For more on shelter staff treating survivors with disrespect and suspicion, see D Bose,

“There Are No Victims Here”: Ethnography of a reintegration shelter for survivors
of trafficking in Bangladesh’, Anz-Trafficking Review, issue 10, 2018, pp. 139-154,
https://doi.org/10.14197/atr.201218109.

*Interview, 27 April 2016.

»  Interview, 25 April 2016. Women who are given an IPO (i.e., suspected victims) wore

black uniforms and women who had obtained a PO (i.e., confirmed victims) wore a
white uniform. Red, green, and orange-coloured t-shirts represented the colour of
the dorm they belonged to.

% ] Hutchison, “‘It’s Sexual Assault. It’s Barbaric™: Strip searching in women’s prisons

as state-inflicted sexual assault’, Affilia, vol. 35, issue 2, 2020, pp. 160-176, https://
doi.org/10.1177/0886109919878274.
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control and punishment.”” Women were also identified by a number and not their

names. As Rich notes, ‘namelessness, denial, secrets, taboo subjects, erasure, false-

naming, non-naming, encoding, omission, veiling, fragmentation and lying are

some of the tragic and destructive forms of silencing’.* Similarly, in my study, the

identification of women through their numbers and not their name positioned

them as nameless subjects and not as individuals who deserved to be respected.

NGO Officer Cecil responded to such practices:

This is not a detention centre, its not a prison, its a protection shelter.
Therefore, the colour-coded uniforms are not necessary because it makes them
Jeel like they are in prison, those are too much of a prison style. The women
have been victimised and they have been victiniised by onr people [Malaysians]
as well. Because our people are involved, 1 feel that we have to give them a
better place to live in.”’

Shelter Home Manager Ajanis acknowledged Cecil’s perception:

Victims don’t really look scared but sad when they arrive at the shelter because
most of them think that this is a prison. So, we try to calm them down by
telling them that this is not a prison but a shelter home.*

Shelter Home Officer Aznida also felt that the shelter resembled a prison:

I felt stressed out when I first started working in the shelter [seven years ago]
as I felt like 1 was working in a prison. I used to argue with my superiors as
1o why women were locked up and treated like criminals."!

Noise, Overcrowding, Conflict, and Scarcity of Water

Past research considered how prison itself can cause mental health problems.

According to Edgemon, overcrowded prisons lead to a higher average rate of

depression, hostility, and mental health effects among prisoners, while those

40

41

D Kilroy, ‘Strip-searching: Stop the state’s sexual assault of women in prison’, Journal
of Prisoners on Prisons, vol. 12, 2003, pp. 30—43, https://doi.org/10.18192/jpp.
v12i0.5469.

A Rich, ‘The Transformation of Silence into Language and Action (A Panel
Discussion)’, Sinister Wisdom, vol. 6, no. 1, 1978, pp. 17-25, p. 18.

Interview, 13 May 2016.
Interview, 29 April 2016.
Interview, 27 April 2016.
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incarcerated in less overcrowded conditions ate less depressed and hostile.*
Overcrowded prisons also can produce worsened health outcomes, decreased
psychological wellbeing, and increased risk of suicide. Such situations are also
common in Malaysian shelter homes due to mandated terms of the IPOs and
POs and the lack of money to build more shelters, resulting in states using existing
shelters over their capacities.”

Shelter Home 5 was severely overcrowded. With a capacity for 70 women, it
housed 202 women during my fieldwork. The overcrowding led to frequent
fights amongst the women due to their confinement, causing them a lot of stress.

Emi and Putri complained about the noise and said that the shelter was always
overcrowded. Putri said:

We have to tolerate the noisiness in the shelter becanse it is always overcrowded.
No matter how many people leave the shelter, there will be new ones coming in.

This overcrowding resulted from the fortnightly police raids on massage parlours,
brothels, nightclubs, and karaoke bars, which forced the shelter to accommodate
more and more people.

There were only two bathrooms and toilets in the shelter, and water supply was
scarce in one of the toilets. When asked about the problems faced in the shelter,
some of the women complained about the shortage of food and water as well
as the lack of clean water in the lavatory:

Theres not enough food for everyone bere. The water supply in the lavatory
is scarce and the smell is bad. 1ts difficult for me to urinate or pass motion
as we can only use one scoop of water. Theres only two toilets and both don’t
work properly.**

The drinking water is yellow here. When we drink the water, we get throat
problems because the water is not clean and clear.®

* No author, ‘Auburn Criminology Expert Explains How Prison Conditions Affect

Mental Health’, 21 September 2022, retrieved 18 January 2023, https://ocm.auburn.
edu/experts/2022/09/200920-edgemon-prison-mental-health-ea.php.

# US Department of State, 2021.
# Interview with Putri, 20 April 2016.
* Interview with Yolo, 25 April 2016.
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Women also complained about the shortage of food and the type of food served:

We are given three meals a day but there is always a shortage of food. It is
not enongh for me.*

I can’t eat the food here becanse it is too sweet."”

They serve instant noodles for breakfast. I am not used to eating this type of
Jfood in the morning.*®

Although international organisations and NGOs have highlighted the poor living
conditions in shelter homes, there seems to be a lack of political will to address

those issues. This is because having an interest in and political will to address

human trafficking will expose the magnitude and severity of corruption in
Malaysia which are linked to top officials.”” As pointed out by Aegile Fernandez,
the late director of Tenaganita:

The order of the day is profits and corruption. Malaysia protects businesses,
employers, and agents [not victins|—it is easier to arrest, detain, charge and
deport the migrant workers so that you protect employers and businesses.”

Lack of 1egal, Psychological, and Medical Services

According to Das, shelter homes are supposed to be spaces of rehabilitation

for rescued trafficked women.” Their purpose is to restore victims’ rights

and provide safe accommodation, counselling, and medical assistance to help

them overcome their experiences of exploitation pending their repatriation.

For example, in some European countries, shelter homes ‘assist victims in

their physical, psychological and social recovery’. They provide, among others,
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appropriate and secure accommodation, psychological and material assistance,
access to emergency medical treatment, translation and interpretation services,
counselling and information, assistance to represent the victims’ rights during
criminal proceedings against offenders, and access to education for children.*
These services are offered to victims even if they do not choose to live in shelters.
However, there appears to be no systematic approach for rehabilitating trafficked
persons in most developing countties in Asia.*® As a result, different institutions
follow different approaches, depending on their subjective understanding of
what constitutes rehabilitation. States determine the services and rehabilitation
processes, which typically do not constitute a professional and needs-based model.*

In Malaysia, the term used for ‘rehabilitation’ is pezuliban which means ‘recovery’
in Malay. Essential elements of this process should include medical assessments,
healthcare services, and emotional support as well as psychological and vocational
counselling.® The process could also include uniting trafficked persons with
their families.*

However, some of these services are either absent or nominal in Shelter Home
5. Services such as medical care and counselling are not regularly provided, if at
all. Trafficked persons are not allowed to leave the shelter except to attend court
hearings or go to the hospital, to which they would be escorted by the police,
immigration, or protection officers. The immigration department of Malaysia
does not automatically issue work permits or freedom of movement passes
unless requested by the victim and approved by the Ministry of Women Affairs
and MAPO. This process is lengthy and tedious and thus not popular among
victims. Even maintaining contact with friends and family is difficult; the shelter
homes prohibit victims from keeping their mobile phones or telecommunication
gadgets while living there. Access to other areas and activities are also limited
or controlled. Victims could only enter the shelter home yard for daily chores
or games and activities conducted by NGOs. The games and activities usually
involved drawing and colouring, and playing ball or other types of indoor games.

%2 R Surtees, Why Shelters? Considering residential approaches to assistance, NEXUS Institute,
Vienna, 2008

 ILO Regional Office for Asia and the Pacific, Rebabilitation of the Victims of Child
Trafficking: A multidisciplinary approach, International Labour Office, Bangkok, 2006.

> Ihid.

> USAID, The Rebabilitation of Victims of Trafficking in Group Residential Facilities in Foreign

Countries: A study conducted pursuant to the Trafficking 1 ictim Protection Reauthorization Act,

USAID, 2005.
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Bangkok, 2021
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There were also spiritual classes organised by religious groups such as Persatuan

Salimah and Good Shepherd.

However, Putri and Emi stated that most women in the shelter did not participate
in these activities as they considered them childish or boting.”” Many, particulatly
those originating from Vietnam and Thailand, preferred to pass their time by
making bracelets using plastic bags while the rest would usually congregate in the
lounge and watch soap operas. To them, what was important in their recovery
process was their freedom of movement, freedom to work and earn an income,
and to be repatriated as soon as possible. Despite such feelings expressed by
survivors, the government continues to implement those programmes and impose
stringent rules in shelter homes.

All 29 of the women in my study felt helpless and disempowered because they
were forced to live in the shelter against their will. They were quick to vent
their anger, disappointment, and frustration towards the police as they could
not understand why they were ‘rescued’ or detained in a shelter home for three
months, with the possibility of having their detention extended. Many blamed the
police for depriving them of the opportunity to work and support their family.
For example, Liana from Kalimantan, Indonesia, said:

I can’t even see the sky in this place [cries]. They say it is a safe house but it
is not a safe house because it makes people stressed out. The police are liars
[eries], yes they are liars. .. they told me that I could go back home after 21
days but I am still bere. However, I was punished to stay here for three months.>®

Ngoc was relieved to have been rescued by the police but she had thought that
she could immediately return to Vietnam; instead, she was forced to live in the
shelter. She said:

I wanted the police to rescue me so that I can go back to Vietnam as I do not
have a clue on how to get back to Vietnam. I hope I can go home soon as I
don’t want to live here [shelter].”

Similarly, Mei-Mei and Hong Phan, who were not sure of the rescue process,
thought that they could return to Indonesia immediately. Mei-Mei said:

7 Interview with Putri, 23 April 2016, and Emi, 22 April 2016.
¥ Interview, 23 April 2016.
¥ Interview, 28 April 2016.
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The police said that they wanted to save us and send us back to Indonesia in
two weeks but we are supposed to stay bere [shelter] for three months before
we are allowed fo go home.

Women also faced difficulties in accessing legal advice and were rarely given the
chance to speak during court hearings. The lack of clarity and legal options while
they are in custody have resulted in women becoming emotionally unstable and
stressed. It appears that law enforcers were more concerned about the success of
the prosecution’s case than the women’s well-being. The women said they were
aggressively questioned during trials and expected to provide clear and concise
evidence which could implicate their traffickers. This is very difficult for foreign
women who are not provided with interpreters and thus forced to articulate their
thoughts with the little Malay or English they know. Seven women complained
that they did not receive enough information about the legal process. For example,
Hoar An said:

The police, court, and shelter officers did not tell me why I have been detained
here [shelter] for so long. I don't know what is happening to my case and ny
date of repatriation.”!

The lack of information about their court case, reasons for detention, and date of
repatriation caused the women a lot of stress, confusion, and anxiety. Almost all
participants stated that they felt bored in the shelter, because they were confined
and did not have much to do except for some household chores:

1 feel very bored because 1 have nothing to do here. I am so stressed out. I cry
most times becanse I keep thinking of my family.®*

1 feel very sad living here. Nobody is able to tell me when 1 will be released
Jfrom the shelter and would be able to go home.”

1 feel very sad and I feel like dying. I have been in bere [shelter] for two months.
I don’t how long will they keep me here.*

% Interview, 11 May 2016.

' Interview, 26 April 2016.

¢ Interview with Efa, 25 April 2016.
% Interview with Fon, 30 April 2016.
®  Interview with Musa, 22 April 2016.
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These testimonies reflect the women’s sadness and uncertainty of living in the
shelter. They are consistent with studies that found that imposed conditions
of adversity, including prolonged detention, poor living conditions in shelters,
restricted access to services, and lack of opportunities to work or study, often
result in women becoming emotionally unstable, stressed, and even suicidal.”®

Women also complained of feeling socially isolated, vulnerable, and traumatised.
They were having flashbacks and found it difficult to trust people as a result of
their trafficking and post-trafficking experiences. Verbal arguments and physical
fights occurred frequently in the shelter home. As Hong Phan explained:

The women are alhways quarrelling and fighting bere. I try to stay away from
these fights. There is a hierarchy in this shelter and I need to respect the Tai
Ka Che’ (Big Sister) but I did not want to worship anyone. I just wanted
to be on my own and did not want to be friends with anyone else. So, they
ganged up against me and tried to find fanlt with me. They tried to beat me
up. There were 11 of them against three of us. I feel scared now. I am scared
of being bullied.

This shows that there is an informal hierarchy (kingpin) system which operates
to subjugate and control women in the shelter. Shelter Home Warden ILalli
confirmed that there were gangs in the shelter:

There are two gangs in the shelter and they easily get into a fight if they are
triggered by any issues such as spending a longer time in the bathroom or
[being] given exctra food. Although some of the women were arrested together,
they may give opposing statements in court and so they dislike each other.
Therefore, I have to try and prevent the gangs from fighting with each other.””

Besides the frequent fights, some women complained of psychological and
emotional problems such as having nightmares® and seeing ‘spirits’. Ngoc said:

% D Silove, P Ventevogel, and S Rees, “The Contemporary Refugee Crisis: An overview

of mental health challenges’, World Psychiatry, vol. 16, no. 2,2017, pp. 130-139, https://
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life in shelter home’, Deccan Chronicle, 15 Aptil 2018, https:/ /www.deccanchronicle.
com/nation/crime/150418/hyderabad-rescued-uzbek-woman-ends-life-in-shelter-
home.html.
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Some of my friends here saw a spirit in the third room. 1t happened to me
a few times, the room right at the end of this house. It a female spirit who
tells us the date we will be repatriated and the date we will be going home.
The spirit appears in the middle of the night. There’s a rumour amongst us
that there was a female who committed suicide here by hanging berself and
this spirit comes to hug ns.”®

In some cases, women displayed severe signs of post-traumatic stress disorder.
According to Shelter Home Manager Ajanis:

There bave been few cases of post-traumatic disorder. For example,
there was one lady who had OCD [Obsessive Compulsive Disorder]
and used to take lots of showers. The reason why she bebaved that way
was becanse she was abused while she was working and told that she
was not clean and everything she did wasn’t clean. Another exanmple
is an abuse case where the woman was fortured by the employer. She
was continnously threatened by her employer and told that she will be
canght by the police if she left her workplace. She has never seen ber
passport and became frightened when she saw ber passport and said
that it wasn’t hers.””

There were also complaints about the lack of medical care in the shelter. Only
nine of the women said that they had met a doctor either in the shelter or while
they were in police custody. Sixteen complained of not having enough medication,
except for Panadol when they were sick and, in some cases, they were not given
medicine at all. For example, Hong who had been in the shelter home for two
months said:

I was examined by a doctor who came to the shelter and was told that
I have a heart problem. However, I have not been given any medicine
#ill now.™

Nisa said:

I had an operation [the] day before yesterday. The doctor cleaned nzy
vagina and anus because I had too much discharge. I am still in pain
and there is white liguid coming out of my vagina. The doctor gave me
some medicine but it has finished. I told the shelter officers but they only
gave me Panadol which did not help to alleviate the pain.”

¥ Interview, 28 April 2016.
0 Interview, 29 April 2016.
T Interview, 28 April 2016.
2 Interview, 3 May 2016.
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Shelter staff confirmed that there were no medical professionals in the shelter.
Because women are not medically screened before entering the shelter, the
shelter home officers wetre unawate of any existing illnesses the women had.”
However, the shelter staff perform physical checkups to try to identify any marks
or suspected illnesses. According to Shelter Home Officer Aida:

We need to check if they [the women] have any illnesses, burn marks,
or bruises when they first enter into the shelter. We use gloves when
we perform checkups as we are afraid of contracting any disease. We
identified two HIV cases from the checkups. In one particular case, the
woman was very thin and had a lot of ringworms near the breast line.
We asked ber if she had AIDS to which she kept quiet. We infornzed
the police and she was taken to a hospital for further checkups. She died
less than a week after that at the Sungai Buloh Hospital.™

Women will only be sent for hospital visits if they are suspected to have severe
and advanced stage of illnesses. Despite the admission on the lack of facilities
and poor living conditions by the shelter home manager, there have not been
any attempts to improve the situation because of the limited budget allocated to
the shelter homes.” According to Shelter Home Officer Aida:

The person who is in charge of us at [PW [Department for Women's
Development] is not aware of the work we do. 11 is so difficult for them
to give us the budget, even during critical times. We are only given MYR
20,000 (USD 4,489) per month which is not even enough to cover
the women’s expenses. One track pants costs MYR 30 (USD 6.70)
and if there are 200 women here, I will need to provide 400 pants
Jfor them because we give them two sets each. There are also other items
that we need to purchase such as toothbrushes, shampoo, soap, towels,
and detergents, and it all has to be covered with the budget of MYR
20,000 per month.”

The experiences of the women living in the shelter provided some insight into
how it operates and the adverse impacts on the women. Despite the intention of
protecting women from their traffickers, prolonged detention often resulted in
women becoming emotionally unstable and stressed. However, little attention is
given to such consequences because the government is focused on combating
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human trafficking by prosecuting offenders.”” Given this, the government does
not want to be seen as assisting women who ate involved in sex work or allocating
extra funds to improve their living conditions while in detention.” As a result,
migrant women are forced to live in sub-standard shelter homes and are exposed
to physical and psychological harms.

Discussion and Conclusion

Women in Shelter Home 5 described living in prison-like conditions despite
being classified as victims of trafficking. They struggled with a lack of autonomy
and control over their own lives, including their ability to keep in contact with
friends and family members. They were also frustrated by the lack of services,
especially legal and psychological aid, finding little value in arts and crafts or
spirituality programmes. These findings echo those of other research that shows
clear parallels between the experience of trafficked persons in semi-carceral
institutions like shelter homes and those in immigration detention and prisons.”
Trafficked women are categorised as victims and they deserve to be treated
with humanity and respect. However, Malaysia’s current shelter home system
is extremely unsatisfactory, due to the limited space and poor living conditions,
repressive rules, limited activities on offer, and the lack of medical care and
counselling for victims.

Unlike prisoners or detainees, however, the experiences of trafficked persons in
shelter homes are underreported and understudied. Their stated aim of offering
‘protection’ to victims places shelter homes above scrutiny.* While some countries
follow the so-called 3Rs—rtescue, rehabilitation, and reintegration—the Malaysian
practice more adequately resembles rescue, deention, and repatriation. In detention,
women’s rights to freedom of speech, freedom of movement and residence, and
free choice of employment are severely curtailed. These practices are at odds with
ATIPSOM, which prohibits women’s incarceration pending their repatriation, and
Guideline 6 of the Recommended Principles and Guidelines on Human Rights
and Human Trafficking, which recommends that states provide adequate legal,
medical, and psychological care for trafficked persons.
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These prison-like conditions and the absence of services put the women in shelter
homes at risk of exploitation and poor health. Without legal representation, they
are unaware of their rights, do not understand their legal status, and presume
that they are serving a prison sentence. Additionally, the overcrowding, stress,
and poor food and hygiene all contribute to physical and mental health issues
that can manifest as depression, self-harm, or suicidal ideation. Shelter homes,
far from protecting survivors of trafficking, sustain the causes of women’s social
subordination, including those that stem from sexism, xenophobia, and racism.*!
Such shelter homes exist as part of the broader ‘raid-and-rescue’ approach to
trafficking that penalises migrant women, particularly those engaged in sex work.
These carceral anti-trafficking measures stigmatise, marginalise, and criminalise
sex workers and migrants on the grounds of security.® They also assume that the
best solution to human trafficking is law enforcement and prosecution. However,
as human rights advocates note, this prosecution-first approach ignores systemic
weaknesses in the justice process that fail to hold perpetrators accountable. These
advocates add that while law enforcement efforts are important for reducing
human trafficking, it is even more important to address the root causes, such as
corruption and exploitative labour migration schemes.”

The 2021 and 2022 TIP Reports, which placed Malaysia in Tier 3,* recommended
that the government improve its victim protection practices, including the
consistent use of interpreters, allowing survivors to communicate with people
outside shelters, increasing their freedom of movement from shelters, and
eliminating the use of chaperones. More broadly, the government must ensure
that all state-led anti-trafficking measures adhere fully to the Recommended
Principles and Guidelines on Human Rights and Human Trafficking, With respect
to protection, this means that trafficked persons should not be held in detention
centres or vagrant houses and should be afforded services that are not contingent
on their willingness to give evidence in criminal proceedings. Adequate support
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to trafficked persons, and their treatment with respect and dignity, must be an
indelible part of a good anti-trafficking response.

At present, the policies of rescue, detention and repatriation that are brought
forth to ‘save victims’ violate women’s rights to freedom of speech, freedom of
movement and residence, and free choice of employment. Therefore, immediate
improvements are needed to address such human rights violations. This includes
the abolishment of forced detention in shelter homes and making shelters more
comfortable for those trafficked persons who require refuge. This would include
bigger living space; access to light, sun, clean air, and hygiene; and respectful,
professional staff. Trafficked persons should also be provided with assistance
and information about their cases, legal advice regarding the court processes
and compensation, as well as counselling. These improvements can create an
environment more conducive to trafficked person’s health and well-being, thereby
assisting them in their recovery. Through providing sufficient victim support and
prioritising the needs of victims, the state would be able to reduce crime and
promote its crime prevention strategy in combatting human trafficking.
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